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Mr. __ 
_- 

I_, ,... 

.,.- 
‘*-y-a’, ___ -- _____. 

Dear Mr. 

BURTON W. OUvE? 
tcnnmom 

This is in response to your letter of February 24,1995, to Mr. John Hagerty regarding the taxabie 
status of a buthling leased to the Cow of Alameda for a court house. According to your letter 
your client owns a building that is leased on a ttipie net basis to Alameda County for a court 
house. Alameda County is paying the property taxes on the building. In reviewing the codes 
you did not find a setion that exempts rhe couu~ tirn paying the property taxes. 
our advice on this matter. 

You asked for 

You did not miss anything in your review of the tax codes. 
exemptton for property leased to a coup. 

There is no general property tax 
Ifthe lessor is a nonpro& charitable organization and 

leases the property to a county, the properry is eiigibie for exemption pursuaut to Section 23 1 of 
the Revenue and Taxation Code (ail futzher stamtory references are to the Revenuesnd Taxation 
Code). Ifthe property is privatefy owned and the lessor does not qualify as a nonprofit owner as 
described by Section 231, the property is taxable. The only c’ mmmstsnce of which we are aware 
that could resuit in exemption would be ifthe county is the true owner of the propkrty. 
FoIlowmg are discussio~~~ of two lease scenarios that affect ownership of property for property 
tax assessment purposes. 

LONG TERM LEASE OF 35 YEARS OR MORE 

As you are no doubt aware, if a property is ieased for 35 years or more, execution of the lease or 
assignment of a lease with 35 or more years 
ownership” for purposes of reassessment 

remaining to a new tenant creates a.“change in 
Some have argued thar since the property is subject to 

a change-in-ownership reassessment, the tenant (in this case the County of Alameda) should be 
considered the owner of the propercy and therefore the property would be exempt f&n taxation. 
For the reasons expiained below, we have consistentiy taken the position that the creation of a 
leasehold interest in taxabie reai properry for a term of 35 years or more by au exempt 
governmental agency does m create or transfer “ownership” of the property for tax exemption 
purposes. 
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Most exemptions fbm property tax are found in Arcicie XIII, Section 3, of the California 
Con&ution and in the Revenue and Taxation Code Sections 202-233. &o, Section 508 1 
describes “exempt propee’ as property “acquired by” a county or other specsed government 
agencies. Under Sectxon 202, subdivision (4), the governmenta,! entity acaue such propercy 
mur be the “owner” of the property for exemption purposes. 
hoid the value of the entire fee. 

The “owner’ ofthe pronerry must 

CaiApp.3d 441.) 
(See Civ ofDeserr Her Springs v. Cuun~ of Rziws& (1979) 91 

This standard is not the same as the change in owner&$ concepts under Proposition 13. For 
change in ownership purposes under Section 6 I(c)(l), “ownership” includes possession of a 
lessehoid inrerest in property for a term of 35 yesrs or more. In Ciry of Deserr Hur Springs v. 
Cumy of Riverside, Id., page 449, the court clearly distinguished the difference by e.xpiaking: 

“It is aiso well estaMshed that when there is a Iease to a ta.-.--exempt govemmentai 
agency, of land owned by a private owner, the owner is not entided to have the agency’s 
possessory interest segregated f?om the owner’s reversionary intere~ but the owner is 
properiy assessed witi the entire value of the property.” 

Citing another case with a similar set of c’ ucumscmces, the court noted: 

‘%I Rorhmar~ Counrv of Los Au.&, supm 193 CatApp.Zd 5j2, the county had 
possession u&r a long term lease”from a private owner-lessor. The court. . . he!d that 
the taxes were properly assessed to the owner of the entire fee.” 

Based on the foregoing, we con&de that the Iease of a building to the County of Alameda for a 
court house would not vest “ownership” of the entire fee in the county for purposes of tax 
exemption under Sections 202 and 5081. 

LEASE-PURCBASE AGREEME3T 

However, if the Iease is sixnk to the Iease-purchase agreement described in Mayhew Tech 
Center, Pkse 17~. County o@xrmetio (1992) 4 CalApp.4th 497, then the properry may be 
considered “owned” by the county and thus exempt f?om property taxation under Section 202. 
The Mayhem Tech Cenrer de&ion deals with the acquisition by the State of CaWornk of a new 
facility for the Franchise Tax Board in Sacramento. . 

. 

Under the terms of the iease-purchase agrcemer& the state was requkd to make specified rentai 
payments over the life of the lease. 

-the property and any 
The state was responsible for all maintenance and repair of 

insurance proceeds were available to the state for those purposes. The state 
was responsible for utilities and services provided on the property and agreed to pay any taxes 
and assessments ievied on it The title to the properry vested in the state automatically at the 
end of the lease term ifthe state had made alI requked payments. 

The court conchxded at pages 504407 that the properry was exempt from prop- taxation 
pursuant to Section 3 of kticie XIII of the California Constitution because it was property 

. “owned” by the state. Recognizing that a title ciause standin3 alone is not conciusive of 
ownership for tax purposes, the court conchuied that the state held the essential indicia of 
ownersh$ and thus, was the equitabie owner of the property. In support of this conciusion, the 
court pornted to the facrs that the state held the exciusive right to occupy and use the facility and 
that the lease provided for automatic vesting of title in the state at the expiration of the kase ifail 
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Mr. _;_ 

rental payments were made. In ShOh &be COUR fOUd that the true owner of the 3roDe.T 1~2s be 
sme, even though iegai tide resided in the lessor. Since the propercy was bexe&i&y dIned by 
the stare, it was pmperiy TM& as a sue-owzd property for purposes of the consdruxionai 
exeaption extendea by Section 3 ofkticfe XIII. 

Since Section 3 of Arricfe dXII exemm barb. pmpe&‘cy owned by the stare and pmuerrv owned by 
a local government (Section 3, subdikions (a) and (b)), it is reasonabie to con&de r&x -he 
couff wouid have reached the same conciusion had the Counry of AIameda rather tb.a~ the S rate 
of California, bee3 the bene5ciai owner of the properry. Thus, whe.x rhe prope.zy is bezekiaily 
owned under a least+purchase agreement, by exther tie sfate or local govenmex ;he ;rope.r, 
is exempt fkom property tadon. 

The determination of bezekial ownership is a question of fact which depexis upad the :ezns of 
each aereerxent. It is the xsessor’s responsibiiity to make the de:e&rion of benekiti 
owner&p in any given case. 

I hope this infomxion is he$xki to you. Please be aware that the vieivs ezrpressed in ki.s lexer 
are, of course, advisory oniy and are not bind& upon the aSsessor of any county. 

If you have any questions on this marter, piease contact our Reai Properry Technical Se,-;ices 
Section ar (916) 4454982. 

CGKknc 

cc: Honorabie John N. Scott 
AJamedaCo~Assessor 

(Zharks G. Knudsen 
Principal Property Appraiser 
Assessment Standards Division 

Prepared by Glenna Schultz 

bc: Mr. Richard Ochsner 
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